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PERSPECTIVES

Brokers in dual agency face new legal risks
By Talon Powers

I

n a recent decision, the California Supreme Court imputed the fiduciary duties
that a supervising broker or corporate broker owes their clients to all “associate broker
licensees” (a term which includes both brokers
and salespeople working under another supervising broker’s license). While the facts underpinning the decision hold an associate broker
licensee responsible for the general duties of
disclosure that any listing broker would owe a
buyer regardless, the implications of the duties
imposed by the California Supreme Court have
the potential to create new legal risks for brokers in dual agency.
In Horiike v. Coldwell Banker Residential
Brokerage Company, et al., a family trust engaged Chris Cortazzo, a salesperson at Coldwell Banker, to be the listing agent for a luxury
residence in Malibu. In preparing to list the
property, Cortazzo found conflicting information about the property’s living area, and used
the larger number of 15,000 livable square feet
in his listing.
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The plaintiff, Hiroshi Horiike, had been
working for several years with Chizuko Namba, another salesperson at Coldwell Banker.
After some negotiations, Horiike and the trust
agreed on a price for the Malibu property and
entered into a dual agency arrangement with
Coldwell Banker where Coldwell was both the
listing agent and the selling agent.
When preparing to do work on the property
after the sale had closed, Horiike found public
records indicating that there was less livable
square footage than advertised. Horiike then
filed suit against Cortazzo and Coldwell Banker alleging a breach of fiduciary duty.
Under the California Civil Code, a broker in
a dual agency representation owes a fiduciary
duty of utmost care, integrity, honesty, and
loyalty in dealings with the seller and with the
buyer. This fiduciary duty includes the duty to
learn and disclose all information materially affecting the value or desirability of the property.
The only limitation on this duty in a dual agency situation is that the broker may not disclose
(1) that the seller is willing to sell the property
for less than the listing price, or (2) that the
buyer is willing to pay a price greater than the
listing price.
In the Horiike decision, the California Supreme Court concluded that when an associate broker licensee represents a brokerage
as either its listing agent or selling agent in
a real property transaction, that associate
broker licensee has the same duties as the
brokerage. This means that the associate
broker licensee representing the seller in a
dual agency transaction has a fiduciary duty
to the buyer (including the duty to learn and
disclose all information materially affecting
the value or desirability of the property), and
vice-versa.
Of course, this fiduciary duty to learn material information and inform all parties is well
established when an individual broker or associate directly represents both a seller and
buyer (or landlord and tenant). What Horiike
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clarifies is that these duties continue to apply
when one associate represents a seller and another associate represents a buyer, where both
associates are working under the same broker.
One way of understanding this duty would
be to think of all associate broker licensees
working under a single broker or brokerage as
being a team, required to share all information
with all parties and with everyone involved
with the transaction owing the same duties to
all principals being represented.
It is reasonable to expect that following the
Horiike decision we will see future lawsuits
aimed at determining the boundaries of the
duty to “learn and disclose.” Does a seller’s associate broker licensee, for example, have an
obligation to disclose to the buyer that the seller is in financial or reputational peril where the
seller’s issues could have a theoretical material
effect on the value or desirability of the property? Does a buyer’s associate broker licensee
have a duty to disclose a higher or better use
for the property unforeseen by the seller? And
what is the scope of the duty to affirmatively

seek out knowledge harmful to a represented
buyer or seller?
The California Supreme Court fully acknowledges that such potential conflicts of interest are quite likely, but concluded that such
conflicts are inherent issues with dual agency
representations generally. While it concludes
a legislative fix is possible (and points out that
examples already exist in Alaska, Connecticut,
and Illinois), there is no guarantee that the California Legislature and Governor will act in the
immediate future. In the meantime, any brokers
who engage in dual agency representations
need to consider what their standards and practices for supervised associate broker licensees
are, especially those relating to the associate
broker licensee learning and disclosing material information about a listed property.
Talon Powers is an attorney with Hecht Solberg Robinson Goldberg & Bagley LLP (HechtSolberg) in San Diego, specializing in litigation
and risk management, as well as transactional
matters in real estate, business and finances.

Hedge fund driven by anonymous ideas gets new investments
New York Times News Service

S

AN FRANCISCO — A hedge fund
powered by ideas from anonymous
contributors is attracting some prominent investors.
The San Francisco-based hedge fund Numerai is to announce on Monday $6 million in
new investments from a group including Union
Square Ventures, the New York-based venture
capital firm led by Fred Wilson.
Union Square Ventures is joining Numerai’s
previous partners, which include Peter Dia-

mandis, a founder of Singularity University,
and Howard Morgan, a founder of the unusually successful hedge fund firm Renaissance
Technologies.
Numerai, created by a 29-year old former
quantitative trader, Richard Craib, makes its
investments based on models submitted by
data scientists, who are allowed to remain
anonymous and who are paid in Bitcoin based
on the success of their models. The models all
employ machine learning, which allows algorithms to integrate and adapt to new information over time.

“This is likely the largest ensemble of stock
market machine learning models in the world,”
said Andy Weissman, a partner at Union Square
Ventures who is working with Numerai.
Since starting last year, Numerai says it has
given $150,000 to its contributors and is aiming to eventually pay out $1 million a month.
Numerai is the latest investment fund that
has won backers with the promise of sourcing
investment algorithms from the crowd.
Perhaps the most successful of these new
ventures, Quantopian, is already onto its Series
C fund-raising round. Quantopian has attract-

ed hundreds of millions of dollars from the
venture capital firm Andreessen Horowitz and
the new investing firm run by Steven A. Cohen,
Point72 Asset Management.
With Quantopian, data scientists submit
investing algorithms that asset managers
around the world can license and use to
trade. The algorithm’s authors get a cut of
any profits.
The investment ideas are not predictions of
specific price patterns, but instead are mathematically based models that can be applied to
different investments.

