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By Richard Schulman

T he Legislature’s recent hiring of Eric 
Holder to advise it on dealing with 
Donald Trump’s incoming presiden-

tial administration has been the subject of a 
great deal of commentary. On the whole, the 
commentary has focused on secondary issues.  
The real issue is that Holder was retained to 
help the state evade federal law.

The U.S. Constitution recognizes the inde-
pendent sovereignty of the states. Article IV 
is about states. States elect senators, and the 
Tenth Amendment reserves to states the rights 
not expressly taken by the federal constitution. 

The boundary between a federal issue and 
a state issue has always been a bit fuzzy. Al-
though “state’s rights” may be best known as 
the battle cry of a defeated, racist South, in 
fact states historically have claimed the right 
to nullify all sorts of federal legislation, such 
as tariffs. 

Nonetheless, there are subjects over which 
the U.S. Constitution clearly gives the federal 
government complete control, such as immi-
gration.

Sometimes California’s Legislature will take 
advantage of explicit permission in federal law 
to take a different approach. For example, fed-
eral law prohibits providing benefits to those 
not in the country legally, but allows a state to 
grant those benefits by explicit rule. Thus, the 

California Legislature more-or-less expressly 
allows the undocumented to pay in-state-resi-
dent tuition at state colleges and universities.

More often, though, California depends on 
creative legal strategies in court. I practice 
mostly land use (zoning, environmental im-
pacts reports) law, so I’ll focus on examples 
from that field. Given California’s weighty reg-
ulatory system, land use is unusually useful for 
demonstrating how this works, but I’ve seen 
these strategies in other contexts as well.

Both the U.S. and California Constitutions 
prohibit government from taking private prop-
erty without compensation. (The “taking” is 
not what’s prohibited. It’s just that the taking 
has to be accompanied by compensation.) 
Here are some of the legal developments in the 
field over the last (roughly) thirty years:

• California’s judges said that there was no 
such thing as a “temporary” taking. The U.S. 
Supreme Court overruled that. In the same 
case (sometimes called “First Church”) in 
which they had been overruled, California’s 
judges then found there had been no taking 
because the regulatory action was a sound po-
lice power move.

• The state’s judges now require that proper-
ty owners challenge the government’s action in 
a special type of lawsuit before they may claim 
that a taking occurred. It is an interesting, in 
the law school phrase, trap for the unwary. The 
statute that defines this type of lawsuit sets a 
very short (90-day) deadline to sue and does 
not mention a constitutional taking/compen-
sation issue. (Ironically in light of their earlier 
position, courts justify this as giving an agency 
the right to turn the taking into a temporary 
one.) 

• Another U.S. Supreme Court decision not-
ed that reasonable processing delays were not 
a temporary taking. The state Supreme Court 
exploited that loophole to hold that two years 
lost to interference by a state agency that did 
not even have jurisdiction was a reasonable 
processing delay.

• California used to allow government to im-
pose a condition on development whenever the 
agency had what people called a “hook,” i.e., 
a discretionary governmental review. The U.S. 
Supreme Court overruled that, requiring that 
the development cause a problem that the con-
dition would mitigate. 

• The state’s Supreme Court then charac-
terized a requirement imposed on developers 

– and only on new developments – as an eco-
nomic regulation, rather than as a development 
condition.

California’s system of resistance and sub-
version works well because of the slow and of-
ten-discretionary way judges deal with cases. 
It can take years, or decades, for cases to be 
resolved, during which time the state gets its 
way. Also, supreme courts do not have to take 
every case that comes their way, and the U.S. 
Supreme Court has other things to do with its 
time than overrule California land use deci-
sions.

So why did the Legislature hire Eric Holder? 
To help it come up with strategies and argu-
ments to evade federal law. If President Trump 
and the Republican Congress, say, withhold 
grants from cities that refuse to cooperate 
with federal immigration agents, Holder may 
help think of a theory to justify the cities’ re-
fusal, or at least to tie it up in court for years. 
If President Trump’s appointees to the Federal 
Energy Regulatory Commission, say, issue a 
regulation directing electricity supplies away 
from states that obstruct the construction of 
new power plants or refineries, Holder may be 
able to come with a theory to preserve Califor-
nia’s obstructions.

Most of the commentary about Holder has 
been the usual partisan nonsense, but regard-
less of which political party one prefers, or 
what Holder did or did not have to do with Mex-
ican gun sales, isn’t the issue. Laws governing 
immigration and energy will change because 
neither party will hold the White House or 
Congress forever. The bigger problem in the 
long run is a corollary of why the Legislature 
hired Holder. The “rule of law” does not mean 
that no one fights or argues. By that standard, 
Mao’s China and Stalin’s Soviet Union operat-
ed under the rule of law even though their in-
ternal peace was a result of fear. No, the “rule 
of law” means that there are laws that all can 
see and that our government representatives – 
police, judges, legislators, DMV clerks – honor 
and enforce consistently. There is something 
sad about a state whose government keeps try-
ing to figure out how to evade federal law.

Richard Schulman is an attorney with 
Hecht Solberg Robinson Goldberg & Bagley 
LLP (HechtSolberg) in San Diego, specializing 
in land use and municipal law.  His views and 
opinions expressed in this commentary are not 
official views or opinions of the firm.

What’s Behind California’s Hiring Eric Holder?

 Jared Soares/The New York Times

California has hired former U.S. Attorney General Eric Holder as a legal bulwark against 
the Trump administration.
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